
 
 
 
 
 

October 20, 2004 

Via E-mail  and Regular Mail 

Mr. Thomas Pahl 
Ms. Char Pagar 
Federal Trade Commission 
Bureau of Consumer Protection 
Division of Advertising Practices 
601 New Jersey Avenue NW 
Washington, DC  20580 

Re:  Contact Lens Rule, Project No. R411002 

Dear Mr. Pahl and Ms. Pagar: 

We are our writing in our respective capacities as President of the American 
Society of Cataract and Refractive Surgery (“ASCRS”) and President of the 
American Society of Ophthalmic Administrators (“ASOA”), which together 
represent more than 9,000 ophthalmologists and nearly 2,000 administrators 
of ophthalmology practices throughout the United States.  ASCRS and 
ASOA members have a strong interest in the Fairness to Contact Lens 
Consumers Act (“the Act”) and the Federal Trade Commission’s Final Rule 
implementing the statute.  69 Fed. Reg. 40481 (July 2, 2004).  ASCRS 
submitted comments on the FTC’s Proposed Contact Lens Rule, 69 Fed. Reg. 
5439  (Feb. 4, 2004), on April 5, 2004. 

ASCRS/ASOA have been receiving dozens of complaints from our members 
about the use of an automated telephone system by 1-800-CONTACTS.  (A 
sampling of those complaints is enclosed for your review.)  This system is 
tying up the phone lines and imposing numerous other burdens on 
ophthalmology practices across the country.  Most importantly, it is 
interfering with the ability of ophthalmologists to provide quality care to their 
patients and to properly respond to verification requests.  In short, this system 
is defeating the very purposes for which the Act was passed.  For these 
reasons and those stated more fully below, we urge the Federal Trade 
Commission to investigate and take action to alleviate the burdens being 
imposed on prescribers by automated telephone systems. 

Many of the comments that the Commission received on the Proposed Rule 
raised substantial concerns about the burdens created by automated telephone 
systems.  However, in the Final Rule, the Commission declined to revise the 
definition of “direct communication” to prohibit the use of such systems.  
But, it also stated that calls made by automatic calling systems would have to 
meet all of the requirements of the Final Rule, including all of the criteria for 
verification requests.  The Final Rule further stated that: 
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. . . the Commission will continue to monitor whether full, valid requests for 
verification of a prescription are being made through the use of automated 
telephone systems. If evidence demonstrates that sellers are not making valid 
verification requests but are providing consumers with contact lenses despite 
deficient requests, the Commission may revisit this issue. 

69 Fed. Reg. at 40489.  We respectfully submit that the time for revisiting this issue is now.  The 
automated telephone system used by 1-800-CONTACTS is set up in a manner that is unduly 
burdensome for prescribers, distracting them from patient care duties, and leading to contact lens 
prescriptions being filled based on deficient requests and/or without proper verification.  A brief 
summary of the problems with these systems will help explain how and why this is occurring. 

Calls from 1-800-CONTACTS’s automated telephone system typically last 3-4 minutes.  Often at 
least two minutes will pass before even the patient’s name or reference number is stated.   Thus, the 
person receiving the call has to listen to at least two minutes of relatively meaningless information 
just to get the basic information necessary to respond to the verification request.  While on its face, 
two minutes may not seem like a long time, it can be an eternity when administrative staff are 
dealing with calls coming in on other lines, a waiting room full of patients, and other competing 
obligations.  The 1-800-CONTACTS call leaves no option to skip information or to put the call on 
hold to deal with other more pressing business, such as responding to calls from patients, some of 
which may be urgent.  In offices with multiple telephone lines, the automated calls from 1-800-
CONTACTS often tie up several lines at once.  If the practice hangs up to take another call, the 
system automatically calls back and forces the person receiving the call to listen to the entire 
message from the beginning. 

Messages from 1-800-CONTACTS often are garbled or read so fast that the practice employee on 
the receiving end cannot take down the information in a single call.  Because there is no replay or 
rewind feature, the employee can only hang up and wait for the system to call back.  A practice 
employee may need to listen to a message several times to secure the information necessary to 
respond. 

The burdens of these calls on ophthalmology practices are substantial.  Many offices have just one 
person to handle administrative matters such as billing and scheduling.  If this person is tied up 
listening to a 1-800-CONTACTS message, the rest of the practice’s business must come to a 
standstill.  Administrative personnel are forced to spend much more time responding to requests 
from automated calling systems than those that are communicated by telephone from a live person or 
by fax or email.    

In short, the cumbersome nature of the automated calling system used by 1-800-CONTACTS is, in 
many cases, making it virtually impossible (or at least incredibly burdensome) for ophthalmology 
practices to receive all the information being communicated.  Under the Final Rule, the 8-business-
hour verification period cannot begin until such receipt occurs.  69 Fed. Reg. at 40490 (“It is 
incumbent upon the party initiating the communication to use a method that enables the recipient to 
receive all the information being communicated, and the eight-business-hour verification period does 
not begin until such receipt occurs.”). 
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In addition to imposing excessive burdens, 1-800-CONTACTS’s automated calling system is not 
providing prescribers with the information they need to respond accurately to a verification request.  
Quite frequently, the automated message is missing critical information, such as the patients’ full 
name or date of birth or other information necessary to confirm the patient’s identity.  If a practice 
calls 1-800-CONTACTS to obtain this missing information or has other questions about a 
verification request, it is virtually impossible to reach a live person, and the company rarely returns 
voice mail messages.  In other cases, the company says it will return calls within 48 hours, even 
though the prescriber is required to respond to a verification request within 8 business hours of 
receipt. 

Because of deficiencies in the verification request, prescribers are often unable to confirm that the 
patient identified in the automated message is actually a patient of the practice.  In such cases, if the 
practice calls and leaves a voicemail message with 1-800-CONTACTS asking for more information 
and 1-800-CONTACTS does not respond in a timely manner, 1-800-CONTACTS can still fill the 
prescription after 8 business hours have elapsed from the time of the automated call.  Thus, 1-800-
CONTACTS can take advantage of the 8-hour rule to fill prescriptions despite the fact that the 
prescriber has not responded to a verification request or has submitted inaccurate information. 

Please note that we are not aware of similar automated calling systems in use by other contact lens 
sellers.  The system used by 1-800-CONTACTS is the only one about which our members have 
complained.  However, our comments in this letter are intended to apply with equal force to and any 
other automated calling systems that cause similar problems. 

To address these problems, we urge the FTC to amend its Contact Lens Rule or issue supplementary 
guidance to require automated telephone systems to leave messages that, at a minimum, meet the 
following requirements in order to constitute a valid verification request.  Specifically, such 
messages must: 

1. Be clearly articulated in plain English. 

2. Give the prescriber the option of putting the call on hold  for up to three minutes. 

3. Give the prescriber the option of rewinding and replaying the last 30, 60, or 90 seconds of 
the message at any point in the message. 

4. Give the prescriber the option at the beginning of the message to receive the information 
by fax or email and to hang up after that without being called back. 

5. Give the prescriber a reference number at the beginning of the message that the prescriber 
could use to access and respond to the verification request on the Internet and to hang up 
after that without being called back, so long as the provider accesses the information via 
the Internet within a reasonable time after hanging up on the automated call. 

6. Give the contact information for a service representative and respond to voice mails left 
with such representative within 30 minutes. 
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We believe these changes are necessary to ensure that sellers are not filling prescriptions based on 
deficient verification requests.  They will also significantly reduce the excessive burdens that the 
automated telephone systems are currently imposing on prescribers of contact lenses. 

We would appreciate the opportunity to meet with FTC staff as soon as possible to discuss this 
problem and our proposed solutions.  In the meantime, please call Nancey McCann, ASCRS 
Director of Government Relations, at 703-591-2220 if you have any questions or to arrange a 
convenient time to meet. 

Sincerely, 
 

 
Priscilla P. Arnold, MD  
ASCRS President 
 

 
Steven  R. Robinson, COE 
ASOA President 
 
Enclosures 
 
cc: David A. Karcher, ASCRS Executive Director 
 Nancey McCann, ASCRS Director of Gov’t Relations 
 Eileen M. Giaimo, ASOA Executive Director 
 Robert M. Portman, Jenner & Block 
 




































